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Before NEWMAN, CLEVENGER and Raper, Circuit Judges. 


CLEVENGER, Circuit Judge. 

NTN Bearing Corp. of America, American NTN Bearing Manufactur- 
ing Corp. and NTN Toyo Bearing Co., Ltd. (collectively referred to as 
NTN) appeal the judgment of the United States Court of International 
Trade denying NTN’s motion for judgment on the record and holding 
that the International Trade Administration of the Department of 
Commerce (Commerce) properly included NTN’s imported antifriction 
bearing components within the scope of the antidumping order imposed 
on antifriction bearings imported from Japan. NTN Bearing Corp. of 
Am. v. United States, 802 F. Supp. 448 (Ct. Int’! Trade 1992). Because 
the components NTN imports are ultimately sold in the United States 
and because it was not improper for Commerce to assign the margin cal- 
culations for assembled bearings to bearing components, we affirm. 


I 


NTN Toyo Bearing Company is a Japanese manufacturer of bearings. 
Its American subsidiary manufactures finished bearings from, inter 
alia, bearing components produced by NTN in Japan. In March 1988, 
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the Torrington Company, a manufacturer of bearings in the United 
States, filed an antidumping petition with Commerce requesting that 
antidumping duties be imposed on antifriction bearings and parts 
thereof (other than tapered roller bearings) imported from nine differ- 
ent countries including Japan. (Tapered roller bearings had been the 
subject of previous antidumping investigations. E.g.., Tapered Roller 
Bearings & Parts Thereof, Finished & Unfinished, From Japan, 52 Fed. 
Reg. 47,955 (Dep’t Comm. Dec. 17, 1987) (final less-than-fair value de- 
termination).) In order for an antidumping duty order to be imposed on 
imports of antifriction bearings from Japan, Commerce would have to 
determine that these imports were sold in the United States at less- 
than-fair value and the United States International Trade Commission 
(ITC) would have to determine that the imports injured a domestic in- 
dustry. 19 U.S.C. § 1673 (1988). 

In April 1988, Commerce initiated multiple antidumping investiga- 
tions to determine whether imports of antifriction bearings from the 
nine countries were being sold at less-than-fair value. E.g., Antifriction 
Bearings (Other Than Tapered Roller Bearings) & Parts Thereof From 
Japan, 53 Fed. Reg. 15,076 (Dep’t Comm. Apr. 27, 1988) (initiation no- 
tice). The ITC likewise instituted preliminary and final investigations 
to determine whether U.S. industries were injured by reason of those 
imports. Antifriction Bearings (Other Than Tapered Roller Bearings) 
& Parts Thereof From the F.R.G., Fr., Italy, Japan, Rom., Sing., Swed., 
Thail., & the U.K., 53 Fed. Reg. 11,917 (USITC Apr. 11, 1988) (institu- 
tion of prelim. investigations); Antifriction Bearings (Other Than 
Tapered Roller Bearings) & Parts Thereof From the F.R.G., Fr., Italy, 
Japan, Rom., Sing., Swed., Thail., & the U.K., 53 Fed. Reg. 50,304 
(USITC Dec. 14, 1988) (institution of final investigations). These an- 
tifriction bearings antidumping investigations were an enormous ad- 
ministrative undertaking for both agencies, encompassing five different 
classes or kinds of antifriction bearings imported from nine countries 
affecting six different domestic industries producing antifriction bear- 
ings. Due to the massive number of sales transactions and the complex- 
ity of the investigations, Commerce modified several aspects of its sales 
reporting requirements for the imported merchandise. Commerce de- 
cided, pursuant to 19 C.F.R. § 353.42(b) (1992), that it would seek data 
on only 33 percent by volume of each respondent’s U.S. sales, instead of 
covering the customary minimum 60 percent of sales. Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) & Parts Thereof From 
Japan, 53 Fed. Reg. 45,343, 45,345 (Dep’t Comm. Nov. 9, 1988) (prelim. 
less-than-fair value determinations). NTN approved of this rate of sam- 
pling. Commerce further decided that importers of bearing components, 
which assembled the components into completed bearings in the United 
States before sale to an unrelated purchaser, would not have to provide 
Commerce with constructive prices for the components at the time of 
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importation. They would supply actual prices for the bearings assem- 
bled from those components instead. 
[W]here U.S. subsidiaries of foreign bearings producers [import] 
components and parts to be assembled before sale to an unrelated 
customer in the United States, the respondents [need] only to re- 
port (1) the price of the assembled bearing as sold to the unrelated 
customer, and (2) the price of an identical bearing sold in the rele- 
vant foreign market. In other words, the respondents [do] not have 
to deduct the value added in the United States to arrive at a “con- 
structed” U.S. price of the components and parts in their condition 
as imported. 
Antifriction Bearings (Other Than Tapered Roller Bearings) & Parts 
Thereof From the F.R.G., 54 Fed. Reg. 18,992, 19,028 (Dep’t Comm. 
May 3, 1988 Appendix B) (final less-than-fair value determinations) 
(Antifriction Bearings). During its final investigations, however, 
Commerce decided to exclude these data from its margins calculations 
because “not deducting U.S. value added could skew the dumping calcu- 
lations considerably.” Jd. at 19,029. Of ultimate importance to NTN, 
Commerce determined that imports of ball bearings, cylindrical roller 
bearings, spherical roller bearings, needle roller bearings, spherical 
plain bearings and parts thereof from Japan were being sold in the 
United States at less-than-fair value, id. at 19,101, and the ITC found 
that ball bearings, cylindrical roller bearings, spherical plain bearings 
and parts thereof from Japan had caused material injury to a U.S. indus- 
try. Antifriction Bearings (Other Than Tapered Roller Bearings) & 
Parts Thereof From the F.R.G., Fr., Italy, Japan, Rom., Sing., Swed., 
Thail., & the U.K., 54 Fed. Reg. 21,488, 21,489 (USITC May 18, 1989) 
(final injury determination). Consequently, Commerce imposed an- 
tidumping orders on imports of the three types of bearings — ball, cylin- 
drical roller and spherical plain—as well as parts thereof from Japan 
that satisfied the requirements of section 1673. These orders included 
antifriction bearing components imported by NTN. Ball Bearings, 
Cylindrical Roller Bearings, & Spherical Plain Bearings, & Parts 
Thereof From Japan, 54 Fed. Reg. 20,904, 20,905 (Dep’t Comm. May 15, 
1989) (antidumping duty orders). NTN appealed the application of 
these orders to bearing components to the Court of International Trade. 
The court identified the central issue of NTN’s appeal as whether 
NTN’s components were properly included within the scope of 
Commerce’s investigation. The court concluded that they were. In an- 
swering NTN’s claim that its components could not be subject to an- 
tidumping duties because they were not sold in the United States to an 
unrelated party until assembled into finished antifriction bearings, the 
court held that components properly within the scope of Commerce’s in- 
vestigation may be subject to antidumping duties, particularly when the 
components have no independent application other than to be combined 
and further refined into completed bearings. NT'N Bearing Corp., 802 F. 
Supp. at 451-53 (relying on the court’s similar decision regarding im- 
ports of tapered roller bearing components in NTN Bearing Corp. of 
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Am. v. United States, 747 F. Supp. 726, 731-32 (Ct. Int’] Trade 1990) and 
this court’s decision in Samsung Elecs. Co. v. United States, 873 F.2d 
1427 (Fed. Cir. 1989)). The court also upheld Commerce’s decision to ex- 
clude NT'N’s components from the agency’s dumping margin calcula- 
tion because it was a reasonable decision fully explained at the 
administrative level. Id. at 453. 

On appeal, NTN contends that the Court of International Trade mis- 
construed its challenge to Commerce’s authority to impose an an- 
tidumping order on components. NTN agrees that bearing components 
were properly within the scope of Commerce’s investigations, but con- 
tends that the scope of the investigations is irrelevant. Rather, NTN as- 
serts that it is unlawful for Commerce to calculate dumping margins on 
imported bearing components that are not sold as bearing components 
to an unrelated purchaser in the United States before they are incorpo- 
rated into a finished antifriction bearing because the imported compo- 
nents have not been sold as required by 19 U.S.C. § 1673. 


II 


Commerce may impose antidumping duties on merchandise im- 
ported into the United States if, pursuant to a bifurcated decision- 
making process, 

the administering authority [Commerce] determines that a class or 
kind of foreign merchandise is being, or is likely to be, sold in the 


United States at less than its fair value 

and the ITC finds injury to a domestic industry by reason of that im- 
ported merchandise. 19 U.S.C. § 1673. Following the statutory standard 
of review set forth in 19 U.S.C. § 1516a(b)(1)(B) (1988), the Court of 
International Trade held that Commerce’s inclusion of NTN’s compo- 
nents within the antidumping orders imposed on completed bearings 
was supported by substantial evidence on the record and was other- 
wise in accordance with law. To determine whether the Court of 
International Trade erred in applying that standard, we apply the statu- 
tory standard anew. PPG Indus., Inc. v. United States, 978 F.2d 1232, 
1236 (Fed. Cir. 1992) (citing Atlantic Sugar, Lid. v. United States, 
744 F.2d 1556, 1559 (Fed. Cir. 1984)). Thus, we will affirm “the Court 
of International Trade unless we conclude that [Commerce’s] determi- 
nation is not supported by substantial evidence or is otherwise not in 
accordance with law.” Id. 

Resolving whether Commerce may properly include NTN’s bearing 
components within the scope of its bearings antidumping orders is con- 
trolled by Samsung Electronics, a decision of this court affirming 
the Court of International Trade’s judgment and adopting its opinion 
entitled Gold Star Co. v. United States, 692 F. Supp. 1382 (Ct. Int’] 
Trade 1988). In Gold Star, Commerce imposed an antidumping order on 
color television receivers from Korea. Samsung then requested a deter- 
mination from Commerce regarding the applicability of the order to im- 
ports of certain television components and subassemblies, specifically 
printed circuit boards and color picture tubes that were employed in 
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final product assembly in the United States after importation. Com- 
merce issued a scope clarification in which it determined that the items 
did indeed fall within the scope of the order. Jd. at 1383. The Court of 
International Trade affirmed Commerce’s decision to include the sepa- 
rately imported color picture tubes and circuit boards within the scope 
of the antidumping order. The court reasoned: 


The object of the dumping laws is to protect domestic producers 
against imported merchandise which “is being, or is likely to be, 
sold in the United States at less than its fair value. * * *” 19 U.S.C. 
§ 1673(1) (1982) (emphasis added). The present merchandise is 
sold on the U.S. market not as a [printed circuit board] nor as a 
[color picture tube], but as a color television receiver; the object of 
the original antidumping duty order. If the Court were to allow 
separate importations of [printed circuit boards] and [color picture 
tubes] (subsequently assembled together) to escape the purview of 
the [Color Television] Order, the domestic industry would continue 
to suffer the injurious consequences of dumped goods. 


Id. at 1385 (footnote omitted). 

Gold Star thus answered “yes” to the question of whether an an- 
tidumping order may, asa matter of statutory authority, reach imported 
components which are not sold in the United States as components but 
instead are sold as part of a product assembled in the United States, in 
circumstances where the imported components have no purpose other 
than to be assembled into an end product that would have been within 
the scope of the order had it been imported in an assembled form. By 
adopting the Gold Star opinion in Samsung, this court, as a matter of 
precedent, bound us to the same answer in this appeal. 


II 


The facts presented by NTN in this case are strikingly similar to those 
in Gold Star/Samsung. NTN concedes that the imported bearing com- 
ponents are dedicated solely for use in manufacturing completed bear- 
ings. Consequently, NTN’s bearing components are sold in the United 
States when the finished bearings, which incorporate the components, 
are sold. Thus, including these components within the scope of an an- 
tidumping order does not constitute an evasion by Commerce of the sold 
or likely to be sold requirement of section 1673(1). 

Moreover, we find further support for Commerce’s practice in this 
case by the fact that Commerce may include components within the 
scope of the investigation. See Mitsubishi Elec. Corp. v. United States, 
898 F.2d 1577, 1582 (Fed. Cir. 1990). It would make little sense for Com- 
merce to expend significant resources investigating certain imports, 
and for the ITC to determine that those imports were causing injury toa 
domestic industry, if Commerce were precluded from including those 
imports within the scope of the antidumping order arising out of the an- 
tidumping investigation. 
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IV 


The only issue that could have been dispositive in this appeal is 
whether Commerce properly made its less-than-fair value determina- 
tion for bearing components. The issue arises because in these investi- 
gations, Commerce did not calculate margins for the components 
themselves. It simply assigned components the margins calculated for 
imports of assembled bearings. Although Commerce included parts 
within each of the five classes or kinds of bearings under investigation, it 
did not obtain the pricing information on the component parts because 
it was too onerous to construct a price at importation by backing out the 
value added to the components during the U.S. production process. 
Antifriction Bearings, 54 Fed. Reg. at 19,028. We recognize that, within 
each class or kind of merchandise, Commerce has discretion to use 
averages or generally recognized sampling techniques whenever a 
significant volume of sales is involved in determining U.S. price or for- 
eign market value. 19 U.S.C. § 1677f-1(a) (1988). The statute gives 
Commerce exclusive authority to select appropriate samples and aver- 
ages, but it also requires that such samples be “representative of the 
transactions under investigation.” 19 U.S.C. § 1677f-1(b) (1988). In de- 
termining whether Commerce has abused its discretion in its sampling 
methodology we must take into account the circumstances of each case. 

At oral argument, NTN’s counsel agreed that NTN was not mounting 
a valid legal challenge to Commerce’s sales sampling decision. Nor could 
NTN mount such a challenge at this time. In a prior appeal, NTN sup- 
ported Commerce’s determination to divide the scope of the bearings in- 
vestigations into five classes or kinds of merchandise, each containing a 
type of bearing primarily distinguishable by rolling element, as well as 
parts thereof. See Torrington Co. v. United States, 938 F.2d 1276, 1277 
(Fed. Cir. 1991); Brief for Amici Curiae at 10-20, Torrington (No. 
91-1020). By so doing, and by failing to argue that parts (i.e., compo- 
nents) constituted a separate class or kind of merchandise, which would 
have required price comparisons on components, NTN may only argue 
that Commerce abused its discretion in its choice of sampling methodol- 
ogy which excluded pricing for components. As Commerce explained in 
its final determination notice, it hoped that price-to-price comparisons 
based on bearing components as sold in the United States in their as- 
sembled condition would provide a reliable estimate of dumping mar- 
gins for the imported components. In this manner Commerce reasoned 
it could reduce the reporting burden on respondents such as NTN and 
be able to complete the investigations within the statutory deadline. 
Antifriction Bearings, 54 Fed. Reg. at 19,028-29. When Commerce de- 
termined these data unreliable, it excluded them from the final calcula- 
tions and assigned margins to components based on the margins for 
assembled bearings. See id. In these investigations, where the volume of 
bearings sales was enormous, we cannot say that Commerce abused its 
discretion in deciding to assign a margin rate to bearing components, 
particularly when NTN itself suggested that “ITA calculate margins 
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only on completed bearings imported from Japan and apply the same 
rate, if any, to parts.” 


V 


As alternative relief, NTN requests that this case be remanded to 
Commerce so that Commerce may determine whether the amount of 
value added to the bearing components it imports is sufficiently sub- 
stantial to render the imported merchandise outside the scope of the in- 
vestigations. See, e.g., Roller Chain, Other Than Bicycle, from Japan, 
48 Fed. Reg. 51,801, 51,804 (Dep’t Comm. Nov. 14, 1983) (final admin. 
review). NTN admits that it did not supply the information necessary 
for Commerce to make such a fact-specific decision, but alleges that it 
would have been a futile act to do so because Commerce did not request 
value-added information and would not have verified such information 
had NTN submitted it. See 19 C.F.R. §§ 353.31(b)(2) (1992) (“The Sec- 
retary normally will not consider or retain in the record of the proceed- 
ing unsolicited questionnaire responses * * *.”). In an antidumping 
investigation, however, the burden falls on the importer to demonstrate 
that its imported products should be excluded from the scope of an an- 
tidumping investigation. See 19 C.F.R. § 353.31, 353.37 (1992). Even 
though Commerce specifically did not ask for the value-added informa- 
tion that would have enabled it to make such an exclusion determina- 
tion for NTN’s components, it was NTN’s burden to supply the 
information in the first instance along with its request for a substantial 
value-added exclusion. Zenith Elecs. Corp. v. United States, 988 F.2d 
1573, 1583 (Fed. Cir. 1993) (“The burden of production [belongs] to the 
party in possession of the necessary information.”); see Tianjin Mach. 
Import & Export Corp. v. United States, 806 F. Supp. 1008, 1015 (Ct. 
Int’] Trade 1992) (“[T]he burden of creating an adequate record lies 
with respondents and not with Commerce.”); 19 U.S.C. § 1677e(c) 
(1988). After failing to meet this burden, NTN cannot now insist that 
Commerce determine whether its imported components fall within 
the insignificant value exclusion. In addition, NTN may still request a 
prospective scope ruling on this issue from Commerce. See 19 C.F.R. 
§ 353.29(e)(1) (1992). 

For these reasons the judgment of the Court of International Trade is 


AFFIRMED. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-120) 


UNITED STATES, PLAINTIFF v. DANTZLER LUMBER & Export Co., A FLORIDA 
CORPORATION (A/K/A DANTZLER LUMBER & Export Co., INc. A/K/A DANTZLER 
LUMBER AND Export Co. A/K/A DANTZLER LUMBER & Export Co. A/K/A 
DANTZLER LUMBER & Export INc. A/K/A DANTZLER BUILDING SPECIALTIES, 
Inc. A/K/A DANTZLER BUILDING SPECIALTIES Div., INc.) AND ANTONIO D. 
GODINEZ, DEFENDANTS 


Court No. 90-11-00600 
[Plaintiff's motion for a protective order granted.] 
(Dated June 25, 1993) 


Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, U.S. Department of Justice, Civil Division (Patricia L. 
Petty) for the plaintiff. 

Fotopulos, Spridgeon & Perez, P.A. (Thomas E. Fotopulos) for the defendants. 


MEMORANDUM AND ORDER 


AQUuILINO, Judge: In conjunction with trial of this case, which the chief 
judge has ordered to commence on July 8, 1993 in Tampa, Florida, the 
defendants have noticed depositions of eleven witnesses listed in the 
parties’ proposed pretrial order, to be taken in Curitiba, Parana, Brazil, 
commencing on June 29 through July 2, 1993. Each of the witnesses is 
apparently a Brazilian citizen and/or resident. 

Plaintiff's counsel object and have interposed a motion for a protec- 
tive order, arguing that the depositions “which were noticed after the 
period of discovery expired, are not in accordance with Brazilian law, 
and will create an undue delay of the trial.” Plaintiff's Motion, p. 1. 
Counsel contend that the lawful procedure for taking depositions in 
Brazil entails letters rogatory, which the defendants have not obtained. 
Recognizing that this “lengthy process involves certification and 
authentication requirements, translation procedures, cooperation by 
the foreign courts, questions to be asked to the witnesses, and payment 
of costs to the host country”!, they argue that the defendants are im- 
properly extending the discovery period. 


] Plaintiff's Motion, p. 4, n. 2. 
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The court afforded the parties an opportunity on June 24, 1993 to pre- 
sent oral argument in support of and opposition to plaintiff's motion. In 
the light of the respective presentations, this court cannot, and there- 
fore does not, find that the intent of the proposed depositions is delay of 
trial.On the contrary, defendants’ counsel indicated at a pretrial confer- 
ence on April 30, 1993 a desire to obtain such testimony in the interests 
of expediting the trial and minimizing the expense thereof. As for the 
requirements of Brazilian law, not only have the defendants submitted 
a written opinion of an attorney licensed to practice law in Curitiba to 
the effect that the procedures contemplated by them “are in full compli- 
ance with Brazilian law”2, during oral argument the court granted 
plaintiff's application for leave to file a reply, appended to which is an 
affidavit of another Brazilian attorney. Paragraph 8 of his affidavit 
states: 


Instead of a letter rogatory, if the parties to the case agree and if 
the prospective witnesses in Brazil agree, it is possible to take depo- 
sitions in Brazil in accordance with U.S. rules, but no recourse to a 
court exists in the event of controversy or dispute as a result of the 
deposition, and the Brazilian witness cannot be held liable for per- 
jury. In my opinion such procedure, voluntarily agreed by all in- 
volved, in no way offends the public order or the sovereignty of 
Brazil. Depositions in this manner have been taken in Brazil. 


Indeed, the rules of practice of the Court of International Trade, specifi- 
cally Rule 28(b), do not require that depositions in foreign countries be 
taken pursuant to letters rogatory. Subparagraph (1) of that rule pro- 
vides, for example, that such depositions may be taken “on notice before 
a person authorized to administer oaths in the place in which the exami- 
nation is held, either by the law thereof or by the law of the United 
States”. This is the simple approach for which the defendants opt. 

Be that as it may, the plaintiff continues to object. Moreover, its trial 
attorney indicates that the U.S. Department of Justice will not permit 
her to proceed to Brazil and that, even if it were to agree, the U.S. De- 
partment of State would have to clear any visit on official U.S. govern- 
ment business and would require an official passport, which counsel 
does not now have. 

Given this posture on the part of the plaintiff, any benefit to be de- 
rived from attempting to obtain admissible testimony in Brazil in ad- 
vance of trial is not discernible, and the court is therefore constrained to 
grant plaintiff's motion for a protective order: those depositions listed in 
defendants’ amended notice of June 10, 1993 are thus hereby enjoined. 


2 Defendants’ Response to Plaintiff's Motion for Protective Order, Exhibit 1, p. 2, para. 4 (English translation of 
Declaracao Jurada of Carlos Alberto Moro, sworn to June 23, 1993). 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 93-121) 


NSK Lrp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 91-07-00481 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record contesting the Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) (1) failure to use the home market interest rate in calculating the 
inventory carrying cost adjustment, and (2) deduction of U.S. direct selling expenses from 
exporter’s sales price. 

Held: Plaintiffs’ motion for judgment on the agency record regarding the home market 
interest rate is granted as Commerce concedes that it should have used the home market 
interest rate, and this case is remanded to Commerce for recalculation of NSK’s U.S. 
inventory costs using the short-term home market interest rate. Plaintiffs’ motion re- 
garding direct selling expenses is also granted, but a remand on this issue would be futile 
since it would affect only deposit rates. 

[Plaintiffs’ motion for judgment on the agency record granted; case remanded.] 


(Dated June 28, 1993) 


Donohue and Donohue (Joseph F. Donohue, Jr., Kathleen C. Inguaggiato and Daniel W. 
Dowe) for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Michael S. Kane); 
of counsel: Joan MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import 
Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
John M. Breen and Margaret E.O. Edozien) for defendant-intervenor. 


OPINION 


TsoucaLas, Judge: Plaintiffs, NSK Ltd. and NSK Corporation 
(“NSK”), move pursuant to Rule 56.1 of the Rules of this Court for judg- 
ment on the agency record contesting the Department of Commerce, In- 
ternational Trade Administration’s (“Commerce”) (1) failure to use the 
home market interest rate in calculating the inventory carrying cost ad- 
justment, and (2) deduction of U.S. direct selling expenses from export- 
er’s sales price. 

The administrative determination under review is Commerce’s final 
results in Tapered Roller Bearings, Four Inches or Less in Outside 
Diameter, and Certain Components Thereof, From Japan; Final Results 
of Antidumping Duty Administrative Review (“Final Results”), 56 Fed. 
Reg. 26,054 (1991), as amended, 56 Fed. Reg. 31,113 (1991). The period 
of review at issue is August 1, 1987 through July 31, 1988. 


DISCUSSION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence has been defined as being 
“more than a mere scintilla. It means such relevant evidence as a rea- 
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sonable mind might accept as adequate to support..a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is “not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 


1. Home Market Interest Rate: 


In its final results, Commerce used the United States short-term in- 
terest rate in calculating the inventory carrying cost related to sales in 
the United States. Plaintiffs claim that Commerce should have used the 
home market interest rate in calculating the inventory carrying cost ad- 
justment, and to do otherwise was not supported by substantial evi- 
dence and was not in accordance with law. Plaintiffs’ Brief In Support 
Of Motion For Judgment Upon the Agency Record at 2. 

Upon reexamining this issue, Commerce now concedes this issue and 
requests this case to be remanded “for a recalculation of NSK’s United 
States inventory carrying costs using the short-term, home market in- 
terest rate for the time that NSK bears the cost of carrying the inven- 
tory.” Defendant’s Memorandum in Opposition to Plaintiffs’ Motion 
For Judgment Upon the Administrative Record at 21. 

Thus, this case is hereby remanded to Commerce for recalculation of 
NSK’s U.S. inventory carrying costs using the short-term, home market 
interest rate. 


2. Direct Selling Expenses: 


Secondly, plaintiffs claim that Commerce’s deduction of U.S. direct 
selling expenses from exporter’s sales price was contrary to law. 

This issue has consumed the Court’s time in recent decisions and the 
Court has consistently held that “direct selling expenses are properly 
characterized as differences in circumstances of sale giving rise to an ad- 
justment of FMV.” See NSK Lid. v. United States, 17CIT__,__, Slip 
Op. 93-50 at 6 (April 2, 1993); see also, NSK Ltd. v. United States, 17 CIT 

ne , Slip Op. 93-92 at 3 (June 3, 1993); NTN Bearing Corp. of 
America v. United States, 17 CIT , Slip Op. 93-51 (April 13, 1993); 
NTN Bearing Corp. of America v. United States, 17CIT ___, Slip Op. 
93-56 (April 21, 1993); NTN Bearing Corp. of America v. United States, 
14 CIT 623, 637, 747 F. Supp. 726, 738-39 (1990); Timken Co. v. United 
States, 11 CIT 786, 800, 673 F. Supp. 495, 509 (1987). 

Although the law is clear on this issue, “Commerce repeatedly ignores 
the law and disobeys the decisions of this Court. A remand in this case 
would be futile since it would affect only deposit rates.” NSK Lid., 
17CIT at__, Slip Op. 93-50 at 6. 

Furthermore, the Court recently cautioned Commerce that “they are 
to adhere to the law and to the decisions of the Court on this issue. If not, 
this Court will be compelled to order sanctions against the government 
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and hold Commerce in contempt of court for repeatedly ignoring the 
well-established law on this issue.” Jd. at , Slip Op. 93-50 at 6-7. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for judg- 
ment on the agency record regarding the home market interest rate is 
granted and this case is remanded to Commerce to recalculate NSK’s 
U.S. inventory carrying costs using the short-term home market inter- 
est rate. Remand results are due within thirty days of the date this opin- 
ion is entered. Comments are due fifteen days thereafter, and any 
responses to comments are due within fifteen days of the date comments 
are filed. Plaintiffs’ motion regarding direct selling expenses is also 
granted. A remand on this issue, however, would be futile since it would 
affect only deposit rates. 


ET 


(Slip Op. 93-122) 
SEA-LAND SERVICE, INC. PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 92-01-00019 
(Dated June 28, 1993) 


ORDER 


Tsouca.as, Judge: This case, having been remanded by the United 
States Court of Appeals for the Federal Circuit, CAFC Docket No. 
93-1290, and plaintiff and defendant having stipulated to a settlement 
in this case, and said stipulation having been approved by the Court, it is 
hereby 

ORDERED that Slip. Op. 93-13 (January 28, 1993) is vacated and set 
aside; and it is further 

ORDERED judgment be entered in accordance with the stipulation en- 
tered into by the parties. 


a 


(Slip Op. 93-123) 
IMPREX, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 89-07-00441 


Plaintiff challenges Customs’ classification of the chemical sealant PC-504 under items 
432.28, TSUS (1987), and 428.47, TSUS (1986), claiming the sealant is properly classifi- 
able under item 445.05, TSUS (1986). 

Held: Plaintiff has not overcome the presumption of correctness attached to Customs’ 
classification of the chemical sealant PC-504 under items 432.28 and 428.47, TSUS. 

[Judgment for defendant.] 


(Dated June 30, 1993) 


Quarles & Brady (Matthew J. Flynn and Michael J. Carter), for plaintiff. 
Stuart E. Schiffer, Acting Assistant Attorney General of the United States; Joseph I. 
Liebman, Attorney-in-Charge, International Trade Field Office, Commercial Litigation 
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Branch, Civil Division, United States Department of Justice (Bruce N. Stratvert); Edward 
N. Maurer, Office of Assistant Chief Counsel, International Trade Litigation, United 
States Customs Service, of counsel, for defendant. 


OPINION AND JUDGMENT 


CarMaN, Judge: Plaintiff, Imprex, Inc., challenges the classification 
and liquidation of its imported merchandise, the chemical sealant Ultra 
Seal PC-504, pursuant to section 515 of the Tariff Act of 1930, as 
amended, 19 U.S.C. § 1515(a) (1988). This Court has jurisdiction under 
28 U.S.C. § 1581(a) (1988) and, for the reasons which follow, enters 
judgment for defendant. 


I. BACKGROUND 
A. The Product: 

The product at issue in this case is a chemical sealant that plaintiff 
distributed in the United States between 1977 and 1989 under the trade 
names Ultra Seal or PC-504. Trial Transcript (Tr.) at 21. PC-504 is a 
liquid which consists of various thermosetting methacrylate resins de- 
rived from esters of methacrylate acid. May 31, 1988 Letter from Robert 
McWilliam, Imprex Vice President, to Greg Hurley at 1 (Imprex Letter). 
These resins are hydroxy propyl methacrylate, triethylene glycol 
dimethacrylate, and lauryl methacrylate. Tr. 61-62. In addition, 
PC-504 contains an inhibitor, butylated hydroxy toluene (BHT), which 
prevents the product from polymerizing before use. Tr. at 49. At the 
time of use, the consumer must add a catalyst to PC-504 in order to trig- 
ger the product’s polymerization. Imprex Letter at 1. 

The primary users of PC-504 are castings manufacturers who apply 
the sealant to impregnate various goods, including transmission cases, 
power steering columns, carburetor bodies, and automotive air condi- 
tioning compressor bodies. Jd. at 2. The impregnation process ensures 
that the castings are pressure tight and free from air and fluid leaks. Pl’s 
Trial Brief at 1. PC-504 achieves these results by filling the pores and 
cavities of the castings and conforming to the shape of the particular 
space that it fills. Imprex Letter at 2. 

An understanding of the impregnation process is essential to deter- 
mining the proper classification of PC-504. This process includes sev- 
eral steps which transform PC-504 from a liquid into a hardened, 
synthetic plastic. Id. at 1-2. As previously noted, users must add a cata- 
lyst to PC-504 to begin the impregnation process. Jd. at 1. The user must 
then immerse the castings in PC-504 and apply a vacuum which draws 
air out of the castings’ pores. Jd. at 2. As the vacuum removes the air, the 
liquid fills the pores and conforms to the pores’ shape. Jd. After a period 
of ten to fifteen minutes, the user must break the vacuum, remove the 
castings from the vacuum chamber, and drain and rinse the castings in 
plain water. Id. The final step is to place the castings in hot water (195 ° 
fahrenheit) for ten minutes in order to polymerize the catalyzed liquid. 
Id. This process “cures” the liquid and causes it to change into a solid 
plastic plug, the shape of which corresponds to the castings’ pores. Id. 
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B. Relevant Statutory Provisions: 


Plaintiff relies on the following provisions of the Tariff Schedules of 
the United States (TSUS), 1986: 


1. Schedule 4, Part 4: Synthetic plastics materials: 
Item 445.05 Acrylic and methacrylic acid resins * * *. 


2. Schedule 4, Part 4, Subpart A, Headnote 2: The term “synthetic 
plastics materials[,]” in this subpart, embraces products formed by 
the condensation, polymerization, or copolymerization of organic 
chemicals and to which an antioxidant, color, dispersing agent, 
emulsifier, extender, filler, pesticide, plasticizer, or stabilizer may 
have been added. These products contain as an essential ingredient 
an organic substance of high molecular weight; are capable, at some 
stage during processing into finished articles, of being molded or 
shaped by flow; and are solid in the finished article. The term in- 
cludes, but is not limited to, such products derived from esters of 
acrylic or methacrylic acid; vinyl acetate, vinyl chloride resins, poly- 
vinyl alcohol, acetals, butyral, formal resins, polyvinyl ether and 
ester resins, and polyvinylidene chloride resins; urea and amino 
resins; polyethylene, polypropylene, and other polyalkene resins; 
siloxanes, silicones, and other organo-silicon resins; alkyd, 
acrylonitrile, allyl, and formaldehyde resins, and cellulosic plastics 
materials. These synthetic plastics materials may be in solid, semi- 
solid, or liquid condition such as flakes, powders, pellets, granules, 
—“ emulsions, and other basic crude forms not further proc- 
essed. 


Defendant relies on the following TSUS provisions: 
1. Schedule 4 headnotes, (1986): 


* * * * * * * 


(2) (a) The term “compounds|,]” as used in this schedule, means 
substances occurring naturally or produced artificially by the reac- 
tion of two or more ingredients, each compound — 


(i) consisting of two or more elements, 
(ii) having its own characteristic properties different from 
those of its elements and from those of other compounds, and 
(iii) always consisting of the same elements united in the 
same proportions by weight with the same internal arrange- 
ment. 
The presence of impurities which occur naturally or as an incident 
to production does not in itself affect the classification of a product 
as a compound. 

(b) The term “compounds{[,]” as used in this schedule, includes a 
solution of a single compound in water, and, in determining the 
amount of duty on any such compound subject to duty in this sched- 
ule at a specific rate, an allowance in weight or volume, as the case 
may be, shall be made for the water in excess of any water of crystal- 
lization which may have been in the compound. 

(3) (a) The term “mixtures[,]” as used in this schedule, means 
substances consisting of two or more ingredients (i.e., elements or 
compounds), whether occurring as such in nature, or whether arti- 
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ficially produced (i.e., brought about by mechanical, physical, or 
chemical means), which do not bear a fixed ratio to one another and 
which, however thoroughly commingled, retain their individual 
chemical properties and are not chemically united. The fact that the 
ingredients of a product are incapable of separation or have been 
commingled in definite proportions does not in itself affect the clas- 
sification of such product as a mixture. 

(b) The term “mixtures[,]” as used in this schedule, includes solu- 
tions, except solutions defined as compounds in headnote 2(b) of 
this schedule. 


2. Schedule 4, Part 2, Subpart D, (1986): Alcohols, polyhydric (in- 
cluding glycols, polyglycols, diols, and polyols), and esters, ethers, 
and ether-esters and substituted derivatives of any of the foregoing: 


* * * * * * * 


Other: 


* * * * 


Item 428.47 Other 12.3% ad val. 


3. Schedule 4, Part 2, Subpart D, (1986): Mixtures of two or more 
organic compounds: 


Item 430.10 Mixtures that are in whole or in part of hydro 
carbons derived in whole or in part from 
petroleum, shale oil, or natural gas. 


* * * * * * * 


Item 430.20 Other .... 3.9% ad val., but not less than 
the highest rate applicable to 
any component compound 


4. Schedule 4, Part 2, Subpart E, (1987): Mixtures not specially 
provided for: 


* * 
Other: 
* * 
Other: 
* * ok * * * * 


Item 432.28 Other .... 3.7% ad val., but not less than the 
highest rate applicable to any 
component materiall 


1 In its papers and during trial, defendant relies on item 432.28, TSUS (1987). This provision replaced the former 
item 432.25, TSUS (1986). This former item reads as follows: 
Mixtures not specially provided for: 
” * * « * * - 
Other: 
* * . * * * . 
432.10 Other .... 3.9% ad val., but not less than the highest rate applicable to any component material 
Because the 1986 and 1987 provisions share the same operative language, i.e. both qualify their respective tariffs ac- 
cording to the “highest rate applicable to any component material,” the Court’s analysis of the 1987 provision applies 
equally to entries made before 1987. 
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5. Schedule 4, Part 4, Subpart A Headnotes, (1986): 

1. This subpart does not cover synthetic plastics materials 
provided for in part 1C of this schedule, but the addition of any 
product described in part 1 of this schedule to a synthetic plas- 
tics material described in this subpart as an antioxidant, color, 
dispersing agent, emulsifier, extender, filler, pesticide, plas- 
ticizer, or stabilizer does not affect the classification of such 
synthetic plastics material in this subpart. 

6. Schedule 4, Part 4, Subpart A (1986): Synthetic plastics 
materials: 


Item 445.05 Acrylic and methacrylic acid resins * * *. 


C. Customs’ Classification: 

The United States Customs Service (Customs) found that no tariff 
provision specially provided for the mixture contained in PC-504 and 
classified the imported product under items 432.28 and 428.47. Def’s 
Brief at 16. Customs determined that the proper tariff treatment de- 
pended on the tariff rate applicable to PC-504’s component materials 
because these materials’ rate exceeded the 3.7% ad valorem rate set 
forth in item 432.28. Id. at 16-17; Pl’s Brief at 4-5. These materials are 
hydroxy propy! methacrylate and triethylene glycol dimethacrylate, re- 
spectively, an ester and ether-ester of polyhydric acid, subject to duties 
of 12.3% ad valorem under item 428.47. Def’s Brief at 17. 

Plaintiff filed timely protests pursuant to 19 U.S.C. § 1514(a) (1988) 


contesting Customs’ classification. Customs subsequently denied the 
protests and, after having paid all liquidated duties, plaintiff com- 
menced this action within the time allowed by law. This Court has juris- 
diction under 28 U.S.C. § 1581(a) (1988). 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiff: 

Plaintiff advances two separate arguments in support of its position. 
First, plaintiff argues that PC-504 is a “synthetic plastics material” 
within the meaning of Schedule 4, Part 4, Subpart A, Headnote 2 (Head- 
note 2). Pl’s Brief at 3. While plaintiff asserts PC—504 satisfies each part 
of Headnote 2’s definition, the crux of plaintiff's position is that at the 
time of importation PC-504 contains polymerized organic material of 
high molecular weight. Pl’s Post-Trial Brief at 10. 

Plaintiff adduced expert testimony at trial in support of its position. 
According to plaintiffs expert, PC-504 must contain polymers from the 
time of manufacture in order for the product to work as intended. Tr. at 
143-44. Plaintiff's expert also testified that polymeric material makes 
up five to ten percent of PC-504’s total composition (Tr. at 149-50) and 
that this material has a high molecular weight of 2300. Tr. at 115. 
Though the expert based his testimony on a sample of PC—504 manufac- 
tured in 1988 and tested in 1991, plaintiff argues that the sample accu- 
rately reflects the composition of the sealant from the date of 
manufacture. Tr. at 50. 
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Plaintiff urges that the polymers in the 1988 sample were present as 
of the time of manufacture and did not develop after importation. Pl’s 
Post-Trial Brief at 12. Plaintiff maintains that polymers could not have 
developed after manufacture because polymerization of the sealant’s 
components could not have occurred due to the presence of an inhibitor. 
Id. In addition, plaintiff asserts that because the polymerization process 
increases rapidly once it begins and quickly causes complete hardening, 
it is improbable that the 1991 test occurred in the midst of the polymeri- 
zation process. Jd. Therefore, according to plaintiff, the sample upon 
which plaintiff's expert based his testimony accurately reflects the pres- 
ence of polymers in the sealant as of the time of manufacture. 

Plaintiff argues further that other tests conducted by plaintiff's ex- 
pert in 1980 further demonstrate the presence of polymers in PC-504. 
Id. at 13. Plaintiff maintains that while the 1980 test did not attempt to 
identify polymers, the test nevertheless demonstrated the presence of 
five percent “other” material. Jd. According to plaintiff, the presence of 
five percent “other” material is consistent with the notion that PC-504 
contains polymers at the time of manufacture. Id. 

Plaintiff also claims PC-504 satisfies the remaining elements of 
Headnote 2. In particular, plaintiff argues that: (1) because PC-504’s 
components contain carbon and hydrogen, PC-504 is organic by defini- 
tion (id.); (2) PC—504 is a liquid that flows into and is shaped by pores 
and cavities of castings and solidifies in the finished article (id. at 10, 
14); and (3) PC-504 is derived from an ester of methacrylic acid, a com- 
ponent for which Headnote 2 specifically provides. Pl’s Brief at 4. 

Plaintiffs second principle contention is that the TSUS interpretive 
rules required Customs to classify PC-504 under item 445.05. Pl’s Post- 
Trial Brief at 15. Specifically, plaintiff maintains that the rule of relative 
specificity compelled classification under item 445.05 because this item 
describes PC-504 with greater specificity than the provision upon 
which Customs relied, item 432.28. Jd. at 15-16. 


B. Defendant: 

Defendant contends that Customs properly classified PC-504 under 
items 432.28 and 428.47, for several reasons. Similar to plaintiff, defen- 
dant devotes most of its argument to the issue of whether PC-504 
contains polymers at the time of importation. In general, defendant 
argues that the sealant does not contain polymers at the time of impor- 
tation and therefore does not satisfy Headnote 2’s definition of a “syn- 
thetic plastics material.” Def’s Post-Trial Brief at 18-19. In particular, 
defendant maintains that the presence of polymers in the product after 
an end user applies a catalyst is irrelevant to the product’s classification 
because the condition of the product at the time of importation deter- 
mines the _ product’s’. classification. Jd. Defendant also 
emphasizes that the United States patent application for PC-504, 
common usage by chemists, the chemical industry, chemical literature, 
and encyclopedias all regard PC-504’s components as monomers and 
not as polymers. Id. at 23. 
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Defendant asserts further that PC-504 does not satisfy the remaining 
items contained in Headnote 2’s definition of “synthetic plastics mate- 
rial.” Id. at 19-20. According to defendant, PC-504 is not formed by the 
condensation, polymerization or copolymerization of organic materials 
as required by Headnote 2. Jd. at 20. Defendant maintains that because 
PC-504 is a mixture of monomeric chemicals, none of the processes de- 
scribed in Headnote 2 could have formed the product. Id. 

In addition, defendant argues PC-504 does not satisfy Headnote 2’s 
requirement that the product contain an organic substance of high mo- 
lecular weight as an essential ingredient. Id. at 19, 21. According to de- 
fendant, even assuming the product contained five to ten percent 
polymers as plaintiff maintains, the 2300 molecular weight ascribed to 
those components by plaintiff's expert is low. Id. at 21. Moreover, defen- 
dant asserts that the polymers in PC-504, if they exist at all, are not es- 
sential because they are an unwanted impurity which increases the 
product’s viscosity and renders the product unusable. Id. at 24. 

Finally, defendant contends the rule of relative specificity is inappli- 
cable to this case. Id. at 25. According to defendant, because PC-504 is 
not a “synthetic plastics material” under Headnote 2, the Headnote and 
item 445.05 are not as applicable to the product as items 432.28 and 
428.47, the provisions under which Customs classified the product. Id. 
As a result, defendant claims that neither Headnote 2 nor item 445.05 
merits the application of the rule of relative specificity. Id. 


III. Discussion 


A. Presumption of Correctness: 


As in all customs cases, a statutory presumption of correctness at- 
taches to classifications by the Customs Service and the party challeng- 
ing the classification has the burden of overcoming this presumption. 
28 U.S.C. § 2639(a)(1) (1988). To determine whether an importer has 
overcome the statutory presumption, the Court must consider whether 
“the government’s classification is correct, both independently and in 
comparison with the importer’s alternative.” Jarvis Clark Co. v. United 
States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878, reh’g denied, 2 Fed. Cir. 
(T) 97, 739 F.2d 628 (1984). 


B. Application of Schedule 4, Part 4, Subpart A, Headnote 2: 

The controlling question in this case is whether PC-504 is a “syn- 
thetic plastics material” within the meaning of Schedule 4, Part 4, Sub- 
part A, Headnote 2. Headnote 2 indicates that the term “synthetic 
plastics material” applies to products with the following characteristics: 


(1) The product is formed by the condensation, polymerization, 
or copolymerization of organic chemicals; 

(2) The product contains as an essential ingredient an organic 
substance of high molecular weight; 

(3) The product is capable, at some stage during processing into 
finished articles, of being molded or shaped by flow; and, 

(4) The product is solid in the finished article. 
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Schedule 4, Part 4, Subpart A, Headnote 2, TSUS, (1986). Because the 
parties do not dispute whether PC-504 is “capable * * * of being shaped 
by flow” and whether the product is “solid in the finished article,” the 
Court limits its inquiry to the first two characteristics. In particular, the 
Court must determine the following: (1) whether PC-504 is “formed by 
the condensation, polymerization, or copolymerization of organic 
chemicals;” and (2) whether PC-504 “contains as an essential ingredi- 
ent an organic substance of high molecular weight.” For the reasons 
which follow, the Court concludes that PC—504 does not have these char- 
acteristics and, therefore, is not a “synthetic plastics material” under 
Headnote 2. 

Essential to the Court’s analysis of plaintiff's claim under Headnote 2 
is the meaning of the terms “polymerized,” “organic chemical,” and 
“molecular weight.” The first term, the adverb “polymerized,” derives 
from the noun “polymerization” which refers to “[a] chemical reaction, 
usually carried out with a catalyst, heat, or light, and often under high 
pressure, in which a large number of relatively simple molecules com- 
bine to form a chain-like macromolecule.” Hawley’s Condensed Chemi- 
cal Dictionary 939 (11th ed. 1987). The “macromolecule” by-product is 
otherwise known as a “polymer” and both of these terms “designate 
high-molecular-weight materials of either synthetic or natural origin.” 
14 Mcgraw Hill Encyclopedia of Science & Technology 138 (6th ed. 
1987). According to this definition, the presence of polymers would ap- 


pear to indicate high molecular weight within the meaning of Headnote 
2. The second term, “organic chemical,” describes chemicals which con- 
tain carbon molecules. See 12 Mcgraw Hill Encyclopedia of Science & 
Technology 497 (6th ed. 1987). The final term, “molecular weight,” de- 
notes “[t]he sum of the atomic weights of all atoms making up a mole- 
cule.” 11 Mcgraw Hill Encyclopedia of Science & Technology 339 (6th 
ed. 1987). 


1. Polymer Analysis: 

The threshold inquiry in this case is whether PC-504 contains poly- 
mers at the time of importation. The development of polymers in the 
product as a result of polymerization that may have occurred subse- 
quent to importation is irrelevant for classification purposes. Cf. Ruth 
F. Sturm, Customs Law And Administration, § 54.1, at 3 (3d ed. 1991) 
(“It is the condition of the merchandise as imported which controls clas- 
sification, not what it is made into after importation * * *.”) (Sturm). 
Moreover, because “[t]he polymerization reaction occurs spontane- 
ously in nature,” Hawley’s Condensed Chemical Dictionary 939 (11th 
ed. 1987), plaintiff must also demonstrate that the polymerization reac- 
tion began in the merchandise prior to importation. 

During trial plaintiff sought to demonstrate the presence of polymers 
in PC-504 through expert testimony. Plaintiff adduced testimony from 
Richard A. Fermanian, a specialist in poly-analytic chemistry, who ana- 
lyzed PC-504’s chemical composition on five separate occasions be- 
tween September 1979 and August 1991. Tr. at 21-23. Fermanian 
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conducted the first four tests between September 1979 and February 
1981. According to plaintiff's expert, the most accurate of the first four 
tests revealed that PC-504 contained 53% hydroxypropy! methacrylate 
(HPMA), 6% diethylene glycol dimethacrylate (DEGDMA), 25% 
triethylene glycol dimethacrylate (TEGDMA), and 16% other material 
Id. at 22. Fermanian noted further that the techniques used in the first 
four tests do not detect polymers or evaluate molecular weight. Id. at 
22-23. 

In August 1991, plaintiff's expert tested PC—504 for the fifth time for 
the express purpose of determining whether the product contained poly- 
mers. Id. at 23. According to Fermanian, “[t]his analysis showed that in 
addition to the monomers found previously, the sample contained 
5-10% polymeric material of a higher molecular weight than the rest of 
the material.” Jd. Plaintiff's expert emphasized that the technique em- 
ployed for the fifth test, gel permeation chromatography, differed from 
the techniques used in the previous four tests and was the only one that 
could evaluate molecular weight. Jd. at 23-24. Fermanian noted further 
that only one of the testing techniques employed by Customs’ labora- 
tory could detect high molecular weight polymers, but that the results 
reached by Customs indicated that Customs did not assess molecular 
weight. Id. at 24. 

The Court finds that plaintiff's evidence does not persuasively dem- 
onstrate that PC-504 contained polymers at the time of importation. As 
previously indicated, because “[t]he polymerization reaction occurs 
spontaneously in nature,” Hawley’s Condensed Chemical Dictionary 
939 (11th ed. 1987), plaintiff must show that PC-504 began to polymer- 
ize prior to importation to satisfy Headnote 2. The sample used in the 
fifth test, which Fermanian claimed demonstrated “5-10% polymeric 
material,” came from a shipment that plaintiff received from the manu- 
facturer more than three and one half years before the actual test date. 
Tr. at 30-31. Though plaintiff appears to have received the shipment on 
January 5, 1988, Fermanian did not test the sample from this shipment 
until August 1991.2 Jd. at 23, 30-31. While Fermanian indicated that a 
three-year-old sample typically retains the same composition it had at 
the time of manufacture, he also stated that the August 1991 test could 
not show whether the sample contained polymers at the time of impor- 
tation or at any time other than on the August 1991 test date. Jd. at 50, 
53. Because the August 1991 test does not reveal whether the sample 
contained polymers at the time of importation and because the sponta- 
neous nature of the polymerization process suggests that the sample 
could have begun polymerizing either before or after importation, the 


2 The Court observes that this interval does not include the additional period from the time the British manufacturer 
finished its processing to the time plaintiff imprinted the receipt date on the shipment in the United States. While the 
Court heard testimony indicating that the transit time from the British manufacturer to plaintiff was ten to twenty 
days, (Tr. at 172) (testimony of Thomas W. Juday, President and owner, Imrrex Inc.), the record did not show how long 
the manufacturer waited before shipping the product after processing or how much time elapsed between the time the 
product arrived in the United States customs territory and the time plaintiff stamped the product’s receipt date. 
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Court is not persuaded that the subject merchandise contained poly- 
mers at the time of importation. 

Several other reasons support the conclusion that PC-504 did not 
contain polymers at the time of importation. First, common under- 
standing in the scientific community as to what constitutes a polymer is 
contrary to plaintiff's position. By plaintiff's expert’s own admission, 
the ordinary and common understanding in the scientific community is 
that the material which the expert identified as a polymer, TEGDMA, is 
actually a monomer. Jd. at 65-70. This Court must construe tariff terms 
“in accordance with their common and commercial meanings, which are 
presumed to be the same.” STURM, 52.6, at 49. Therefore, the fact that 
plaintiff's expert regards some of PC-504’s component materials as 
polymers in “strict technical terms,” but not in the sense of how the 
term polymer is “normally used,” Tr. at 65, 69, precludes the Court from 
concluding that PC-504 contained polymers at the time of importation. 

In addition, plaintiff has not provided any evidence which demon- 
strates that the five to ten percent of “unidentified polymeric material” 
consists of polymerized “organic chemicals” as required by Headnote 2. 
The only evidence received by the Court pertaining to these unidentified 
materials was the testimony of plaintiff's expert. Plaintiff's expert, 
however, testified that he did not know what those materials contained 
or how they formed. Jd. at 63-64. Without evidence of these materials’ 
composition or formation, the Court is unable to conclude that PC-504 
contained polymers within the meaning of Headnote 2 at the time of im- 
portation. 

Moreover, the patent application submitted by PC-504’s inventor 
further demonstrates that the product does not contain polymers. The 
application describes the product as using a “monomer system” rather 
than a polymer system that would satisfy Headnote 2. See Pretrial Or- 
der, Exhibit C, at 3. As indicated in the application, 


the invention provides a stable heat curable impregnant for porous 
rigid articles comprising a liquid substantially wholly (meth)acrylic 
monomer system having at least some polyfunctional monomer 
therein, a peroxy or other free radial catalyst therefor and an inhibi- 
tor for the catalyst * * *. Preferably the monomer system is a 
(meth)acrylic ester monomer system and the ester(s) is at least 
partly polyfunctional. 


Id. (emphasis added). Plaintiff offered no evidence to rebut the applica- 
tion’s characterization of the product as a “liquid substantially wholly 
(meth)acrylic monomer system.” On cross-examination, plaintiffs ex- 
pert simply stated that he understood the “monomer system” described 
in the application to be “methacrylate monomers in broad terms.” Tr. at 
68. This characterization, when examined in connection with the ex- 
pert’s other testimony, seems to suggest that the patent application sup- 
ports a finding that the product contains polymers in the narrow, 
technical sense described by the expert. The Court, however, declines to 
adopt the technical reading employed by plaintiff's expert and finds that 
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the patent application is further evidence that PC—504 does not contain 
polymers within the meaning of Headnote 2. Because the Court finds 
that plaintiff's evidence relating to (1) the tests conducted by its expert, 
(2) the normal understanding of polymers in the scientific community, 
(3) the content of the five to ten percent unidentified components, and 
(4) the patent application, does not show either collectively or individu- 
ally that PC-504 contained polymers at the time of importation, the 
Court concludes that PC-504 does not qualify as a “synthetic plastics 
material” under Headnote 2.3 


2. Molecular Weight and Essential Ingredient Analysis: 

Even assuming the Court were to conclude that PC-504 contained 
polymers within the meaning of Headnote 2, the Court finds that the 
product does not meet other requirements imposed by the Headnote. 
Specifically, the Court finds that PC—504 does not contain “as an essen- 
tial ingredient an organic substance of high molecular weight” as re- 
quired by Headnote 2. The testimony adduced by plaintiff indicated that 
the highest molecular weight for PC-504’s components was 2300 and 
that a weight of 2500 would not be considered high by the scientific com- 
munity. Tr. at 34-36, 76. Because the scientific community would not 
regard 2500 as a high molecular weight, it does not appear that the sci- 
entific community would consider a weight of 2300 as high. As a result, 
the Court concludes that PC-504’s components do not have a high mo- 
lecular weight and, therefore, do not satisfy Headnote 2’s requirements. 

With respect to the “essential” ingredient requirement of Headnote 2, 
trial testimony indicated that the product’s relatively high molecular 
weight components were not “essential” to the product as required by 
the Headnote. As noted above, PC-504’s low viscosity or liquid charac- 
ter is critical to the product’s functioning. The user must pour the prod- 
uct into the cavities of the castings being treated in order to fill the 
castings’ pores and conform to the pores’ shape. PC-504’s liquid quality 
facilitates these tasks. The testimony of both plaintiff's and defendant’s 
experts clearly indicates that PC-504’s low molecular weight compo- 
nents, rather than its relatively higher molecular weight components, 
account for the product’s low viscosity and permit the product to func- 
tion properly. See Tr. at 34, 231. Other evidence shows that low molecu- 
lar weight components are necessary to the product because high 
molecular weight components, which generally indicate the presence of 
polymers, would give the product greater viscosity and a more solid tex- 
ture. See Pl’s Ex. 3 at 3. Because greater viscosity inhibits the product’s 
functioning and high molecular weight components increase the prod- 
uct’s viscosity, the Court finds that the product’s relatively high molecu- 
lar weight components inhibit rather than promote the product’s 


3 In addition, the Court notes that the presence of an inhibitor in PC-504, the express purpose of which is to impede 
polymerization prior to usage also suggests that the product was designed not to contain polymers at the time of impor- 
tation. See Tr. at 49. 

4 Moreover, as suggested above, the fact that PC-504 contains an inhibitor for the express purpose of impeding po- 
lymerization prior to usage, further demonstrates that whatever polymers might be present in the product are un- 
wanted impurities and, as such, not essential. See Tr. at 49. 
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proper functioning. As a result, the Court finds that PC-504’s relatively 
high molecular weight components are not “essential” to the product at 
the time of importation as required by Headnote 2.4 


IV. ConcLusion 


The Court holds that plaintiff has not overcome the statutory pre- 
sumption of correctness attached to Customs’ classification of PC-504 
under items 432.28, TSUS (1987), and 428.47, TSUS (1986). 


(Slip Op. 93-124) 
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MEMORANDUM OPINION 


MuscravE, Judge: This case concerns the classification of steel fasten- 
ers imported from Japan. The fasteners were manufactured by Sanwa 
Iron Works, Ltd. and imported by its wholly owned subsidiary, S.I. Stud, 
Inc., the plaintiff (“importer” or “S.I. Stud”). The imported fasteners in 
this case were entered between October 1987 and December 1989. Mer- 
chandise entered before January 1, 1989 is governed by the Tariff 
Schedules of the United States (“TSUS”). Merchandise entered on or af- 
ter January 1, 1989 is governed by the Harmonized Tariff Schedules of 
the United States (“HTSUS”). 

The imported fasteners have been classified by the Customs Service 
as studs under item 646.57, TSUS, or heading 7318.15.20, HTSUS, with 
one exception. The Customs Service had classified the fully threaded 
rods, which are long steel rods measuring about 12 feet in length and 
threaded their entire length, as “articles of * * * iron or steel * * * other 
* * * other * * * other” under item 657.25, TSUS, or as “threaded arti- 
cles * * * other” under heading 7318.19.00, HTSUS. The Customs Serv- 
ice is now of the view that they are more specifically described as 
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unfinished studs under item 646.57, TSUS, or heading 7318.15.50, 
HTSUS.1 The importer claims that the imported fasteners should be 
classified as bolts under item 646.54, TSUS, or heading 7318.15.20, 
HTSUS. 

The competing items from the tariff schedules provide as follows: 
Bolts, nuts, studs and studding, screws, and washers (including 
bolts and their nuts imported in the same shipment, and assembled 
bolts or screws and washers, with or without nuts); screw eyes, 
screw hooks and screw rings; turnbuckles; all the foregoing not de- 
scribed in the foregoing provisions of this subpart, of base metal: 


Of iron or steel: 
646.54 Bolts and bolts and their nuts imported 
in the same shipment 0.7% ad val. 
646.57 Studs and studding 4.7% ad val. 


* * * * * 


Articles of iron or steel, not coated or plated with precious metal: 


* * * * * 


Other articles: 
Other: 


657.25 5.7% ad val. 
The competing headings from the harmonized tariff schedule provide 
as follows: 


Other screws and bolts, whether or not with their nuts or washers: 


7318.15.20 Bolts and bolts and their nuts or 
washers entered or exported in the 
same shipment 0.7% ad val. 


7318.15.50 4.7% ad val. 
7318.19.00 Other 5.7% ad val. 


The parties have agreed to several facts, among them that the im- 
ported A325 and A490 fasteners, having hexagonal shaped heads, 
whether imported with or without nuts, are classifiable as bolts under 
item 646.54, TSUS. See Pretrial Order, Sched. E-1 at 10. The parties 
agree on the identity of the fasteners at issue here and the way in which 
they are used in the principal industry. The parties agree that the mer- 
chandise is an alloy steel continuous-thread headless fastener, with 
chamfered ends. Furthermore, the items are graded fasteners, used 
with two nuts each, and manufactured in accordance with standards 
that identify them for use under conditions of extreme stress and tem- 
perature. The stud bolt is employed by passing it through untapped 
holes in two flanges and securing it with a nut at each end. Pretrial Or- 
der Sch. C., par. 15, 16. 


1 Since Customs has changed the classification of the unfinished rods, the Customs Service has forfeited the presump- 
tion of correctness of its classification of that item. However, the parties are in agreement that under the principles 
enunciated in Doherty-Barrow of Texas, Inc. v. United States, 3 CIT 228 (1982), these threaded rods are classifiable 
under the provision applicable to the finished product made from them, the stud bolts here at issue. The presumption of 
correctness will in fact apply to the finished product. 
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This case was tried before the Court on July 8, 1992. Each party called 
two witnesses. Mr. Kei Miyashita, president and general manager of the 
importer, and vice president of Sanwa Iron Works, testified for the im- 
porter. He described the imported fasteners at issue as measuring be- 
tween 0.5 to 2.5 inches in diameter and 2 to 30 inches in length They are 
used primarily in the petroleum and petrochemical industries to fasten 
together pipe flanges. In addition, Mr. Miyashita testified that the im- 
porter’s customers cut the imported full thread rod into short sections to 
make studs. During his testimony, defendant demonstrated how 
Sanwa’s invoices and other business brochures refer to the fasteners as 
full threaded stud. Defendant’s Exhs. JJ & HH. 

The importer also called Mr. Thomas W. Cameron, its national sales 
manager. He is amember of various industry standards committees and 
has worked in the “stud industry” since 1960. He described the proper- 
ties of the fasteners and also testified that they are known in the indus- 
try as “studs, all thread studs, all thread stud bolts, and continuous 
thread studs.” At no time did any witness testify that when the unfin- 
ished rod is cut up, the small sections are called bolts. Plaintiff's wit- 
nesses did concede that when customers order these fasteners they 
request all thread stud and not bolts.2 

The government called Mr. William E. Windt, vice president of Texas 
Bolt Company, a domestic manufacturer of studs, nuts and bolts. Heisa 
member of the American Society for Testing Materials (“ASTM”). Mr. 
Windt testified, inter alia, that the imported fasteners shown in Plain- 
tiff's Exhibit 1A, B and C, and Defendant’s Exhibit NN and OO are 
known, bought and sold in the fastener trade as A193 grade B7 all thread 
studs, and are not known, bought or sold in the trade as bolts. 

Dr. George D. Bibel, an assistant professor of mechanical engineering 
at the University of Akron and a registered professional engineer, testi- 
fied as an expert for the government. Dr. Bibel is an independent con- 
sultant who has a long history of experience in the relevant field, 
including membership on various committees of the American Society 
of Mechanical Engineers (“ASME”). He testified that the fasteners are 
known as studs and that he has ordered the fasteners for his research 
work from suppliers as “ASTM 193 B7 Studs.” Bibel Transcript at 71, 
86. 

The parties introduced definitions and illustrations of studs and bolts 
given in industry standards, technical handbooks, glossaries, dictionar- 
ies, and encyclopedias. After an examination of this evidence, as well as 
the testimony of the witnesses and the relevant tariff schedules, the 
Court finds that plaintiff did not overcome the presumption of correct- 
ness in the Customs Service’s assessment of the continuously threaded 
headless rod as a stud rather than a bolt. 


2 Plaintiff argues that Customs is bootstrapping its argument because Customs itself instructed plaintiff's compa- 
nies how to refer to the fasteners on their business forms. While this argument has some merit, the Court finds that 
upon review of all the testimony and documentation, “all thread stud” is widely used and understood to refer to these 
fasteners in this industry independent of the governments characterizations. 
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The Customs Service’s classification is presumed correct, and the 
importer bears the burden of proving that decision was incorrect.3 
28 U.S.C. § 2639 (a)(1) (1992); Stewart-Warner Corp. v. United States, 3 
Fed. Cir. (T) 20, 22, 748 F.2d 663, 665 & n.6 (Fed. Cir. 1984); Jarvis 
Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873 (1984). 
reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). The presumption 
applies not only to Customs’ ultimate classification decision, but also to 
every subsidiary fact necessary to support that decision. United States v. 
New York Merchandise Co., 58 CCPA 53, C.A.D. 1004, 435 F.2d 1315 
(1970). 

Moreover, in determining whether the presumption of correctness 
has been rebutted, the Court must consider whether the government’s 
classification is correct, both independently and in comparison with the 
importer’s alternative. Oak Laminates Div. of Oak Materials Group v. 
United States, 8 CIT 175 (1984), 628 F. Supp. 1577, aff'd 783 F.2d 195; 
Cosmos Int'l v. United States, 15 CIT 137, 760 F. Supp. 914 (1991). 

Although the government did not rest upon the presumption of cor- 
rectness at trial, it did argue it its brief that the presumption had not 
been refuted by the evidence or testimony at trial. 

The meaning of a tariff term is a question of law. Pfaff American Sales 
Corp. v. United States, eis , Slip Op. 93-101 at 8 June 9, 
1993), citing Digital Equip. Corp. v. United States, 8 Fed. Cir. (T) 5, 6, 
889 F.2d 267, 268 (1989). The determination of whether a particular 
item fits within that meaning is question of fact. E.M. Chemicals v. 
United States, 9 Fed. Cir (T) , 920 F.2d 910 (Fed. Cir. 1990). The tar- 
iff terms “stud” and “bolt” are not defined in the TSUS or the HTSUS 
and there is little in the legislative history or prior judicial interpreta- 
tion that further defines or distinguishes them.4 When a tariff term is 
not defined in either the tariff schedules or the accompanying legislative 
history, the correct meaning of a term in the tariff provision is the com- 
mon meaning understood in trade or commerce. Pfaff American Sales 
Corp. at 8, Citing Schott Optical Glass, Inc. v. United States, 67 CCPA 
32, C.A.D. 1239, 612 F.2d 1283 (1979). Likewise, since the meaning of a 
customs term is a question of law, a court may rely upon its own under- 
standing of terms used, and may consult standard lexicographic and sci- 
entific authorities, to determine their common meaning. Pfaff 
American Sales Corp. at 8, Citing Trans-Atlantic Co. v. United States, 60 
CCPA 100, C.A.D. 1088, 471 F.2d 1397 (1973). 

As discussed above, the headless fasteners at issue were known by 
several names in the industry, including “stud” and “stud bolt.” Yet no 


3 See supra, note 1. 
The Court has considered the parties’ discussion of such sources as the Summaries of Tariff Information and Fas- 
tener Standards (1959 & 1988) and does not find them to be very helpful or conclusive. 

5 Dr. Bibel had, in an earlier technical publication regarding pipe flanges and thermodynamics, referred to certain 
headless petrochemical fasteners as “bolts.” See Plaintiff's Exhibit 11. Dr. Bibel, on direct examination, replied in de- 
fense that he had used the term “bolt” generically and that had the term not inferred “stud-bolt,” the paper would have 
had no value to the industry. According to Bibel, “bolt” in that context was an informal term that could apply to any type 
of fastener; a bolt, a stud, or a screw. Dr. Bible testified that many glossaries use continuous thread stud, stud, and stud 
bolt interchangeably. Bibel Transcript at 75. Some industries even refer to the fasteners as bolt studs. Id. 
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witness, most notably plaintiff's, would admit, concede or aver that 
these fasteners were called “bolts” or generally known as “bolts.”5 

This evidence, when considered along with persuasive dictionary 
definitions of bolts and studs, supports the government’s classification. 
The McGraw-Hill Dictionary of Scientific and Technical Terms has 
been relied upon by both parties. The fourth edition of the McGraw-Hill 
Dictionary contains the following definition of “bolt” for the purposes of 
design engineering: “a rod, usually of metal, with a square, round, or 
hexagonal head at one end and a screw thread on the other, used to fas- 
ten objects together.” McGraw-Hill Dictionary of Scientific and Techni- 
cal Terms, 237 (4th ed. 1989). The definition contains both a 
configurational element (a rod with a head on one end and a screw on the 
other) and a functional element (used to fasten objects together). The 
Court notes that in the general purpose dictionaries a head was not an 
absolute requirement of the definition of a bolt, though it was often pre- 
sent. See e.g. Webster’s Third New International Dictionary (1966). 

The same technical dictionary’s design engineering definition of 
“Stud” provides as follows: “1. A rivet boss, or nail with a large, orna- 
mental head. 2. A short rod or bolt threaded at both ends without a 
head.” Id. at 1843. Dr. Bibel concluded from these definitions that the 
shape or configuration of the fastener determined whether it was a stud 
or a bolt. See Bibel Trial Transcript at 74. Even if other factors such as 
application or function must be considered the Customs classification 
based on configuration of the headless fasteners at issue as studs (“studs 
or bolts” without heads) is more precise than plaintiff's proposed classi- 
fication as bolts (headed at one end with a screw thread at the other). 

Plaintiff argues for a broad functional, rather than configurational, 
definition of “bolt” and a narrow tariff definition of “stud.” Further- 
more, plaintiff urges that the Court not place any weight on the techni- 
cal sources but instead derive the meaning of “bolt” and “stud,” as 
intended by the drafters of the tariff schedules, from traditional sources 
of the common meaning of those terms, i.e., Webster’s Dictionary. 

Plaintiff concedes that the term “stud” is widely used for its product 
as short for “stud bolt,” but argues that such trade vernacular does not 
determine the classification of this fastener, nor does its headless con- 
figuration. Plaintiff asserts that the industry usage of “stud” does not 
carry the connotation intended for the tariff term “stud” at the time of 
the enactment of either the tariff Schedules or the Harmonized Tariff 
system. 

If that industry usage had been contemplated, the above referenced 
McGraw-Hill dictionary definitions as well as others in technical dic- 
tionaries offers strong support for the government’s position. According 
to McGraw-Hill, one principle definition of a stud is as a specific bolt, 
threaded at both ends without a head. See McGraw-Hill Dictionary of 
Scientific and Technical Terms, 1843 (4th ed. 1989). McGraw-Hill takes 
a similar configurational approach to defining “bolt,” specifying that it 
has a head at one end and a screw thread at the other. Id. at 237. 
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McGraw-Hill explains that the function of the “bolt” is to fasten things 
together. See id. 

McGraw-Hill provides no explanation for the function of “studs.” 
However, the Court notes that McGraw-Hill explicitly allows in its defi- 
nition of a “stud” that it is a special form of a “rod” or “bolt.” See id. at 
1843. Therefore, the Court infers, with reference back to the definition 
of “bolt” itself, that a “stud” performs a similar, if not more specific, 
function. Moreover, the definition of “stud” itself, as a rod or bolt 
threaded at both ends, strongly suggests that it is used to fasten things 
together. 

There is, however, one significant mechanical or functional differ- 
ence between the “stud” and the “bolt” as McGraw-Hill has described 
them. This difference stems from the consequences of configuration. 
There is a tremendous difference in the securing strength obtainable 
from the two fasteners. The “stud” with no heads, only nuts at both 
ends, can be tightened to deliver tremendous clamping force due to the 
absence of torsional or twisting stress in the threaded rod. See Bibel 
Transcript 77-78. This advantage is lost when a bolt with a head is em- 
ployed. This functional approach supports the Customs classification, 
even though the defendant asserts that it is not obligated to do a func- 
tional analysis. There are real functional and configurational differ- 
ences between bolts and studs, forming a basis for distinguishing them. 
Defendant contends, therefore, that since bolts and studs are provided 
for separately in the tariff schedules, and since the stud is a more specific 
form of fastener even under general purpose dictionary definitions, 
Customs acted properly in classifying them differently. The only ques- 
tion that remains is whether these fasteners, predominantly known as 
studs in the industry are actually more akin to what the drafters of the 
tariff schedules meant as bolts. 

To summarize, several important factors bolster the Customs Serv- 
ice’s classification. First, the tariff schedules themselves provide sepa- 
rately for bolts and studs (as opposed to one or the other and a basket 
provision). Second, the McGraw-Hill technical lexicon provides sepa- 
rate definitions of bolts and studs. Its definition for a stud states that it 
may be a specific form of a bolt and the description in the definition of a 
headless threaded rod closely fits the description of the merchandise at 
issue in this case. Finally, plaintiff's own witnesses declined to testify at 
trial that the merchandise is referred to or sold as a “bolt.” The Court is 
satisfied after review of the testimonial evidence, as well as technical 
standards manuals, and sale brochures that the common and commer- 
cial meaning of “stud” includes the fasteners subject to this inquiry. 

Plaintiff's principal argument is that the common meaning of the tar- 
iff term “stud” is that of a “fixed protuberance.” Consequently, accord- 
ing to plaintiff, this headless fastener that is slid between two untapped 
holes and secured with nuts at each end cannot fall within the common 
meaning of the tariff term. Plaintiff’s Brief at 8. 
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The common meaning and the commercial meaning of a statutory 
provision is presumptively the same in the absence of convincing proof 
or other circumstances to the contrary. Gorman Anderson Corp. v. 
United States, 34 Cust. Ct. 35, 37, C.D. 1674 (1955) (“Gorman”). Both 
parties cite the original tariff provision, paragraph 332 of the Tariff Act 
of 1930 as evidence of the correctness of their classification. It provides 
for “rivets, studs, steel points, lathed, machined or brightened, and riv- 
ets or studs for nonskidding automobile tires,” and was described as eo 
nomine in Gorman. See id. at 37. Where a tariff provision describes the 
article to be classified by a specific name, usually one well known in com- 
merce, the provision is considered to be eo nomine. See United States v. 
Bruckman, 65 CCPA 90, 94, n.8, C.A.D. 1211, 582 F.2d 622, 625 n.8 
(1978). 

Plaintiff interprets Gorman very narrowly to stand for the proposi- 
tion that the definition of “studs” for classification extended beyond or- 
namental knobs, nailheads, or other such decorative protuberances, to 
non-slip points for horseshoes (at issue in that case) as well as other 
utilitarian articlessuch: ‘re studs and hobnails. Plaintiff’s Brief at 9. 
Plaintiff argues, howeve. chat the scope of the tariff meaning of “stud” 
was not extended by Gorman beyond these examples of fixed protuber- 
ances. 

Plaintiff relies on another case in which the Court found that steel 
rods or pins driven into masonry or concrete, with a threaded portion 
protruding, so that an extension could be attached with a coupling, were 
studs. See Fastening Devices, Inc. v. United States, 40 Cust. Ct. 345, C.D. 
2004 (1958) (relying on Gorman). Plaintiff opines that the Court in Fas- 
tening Devices found the fact that the studs “protruded from the surface 
in which they were fixed” was the determining characteristic that 
brought them within the common meaning of the eo nomine provision 
for studs in the tariff Plaintiff’s Brief at 11 (characterization by plain- 
tiff—no cite to Fastening Devices). Plaintiff urged further that “the fact 
that protruding threaded portions of the studs would then serve with 
couplings to attach other articles was not the criterion, nor was the con- 
figuration of the studs.” Jd. Plaintiff even suggests that the fastener 
could have been construed as an “embedded bolt.” Id. 

The Court notes plaintiff's admirable efforts to construe the fastener 
in this case as a bolt. However, the Court finds that while the fastener 
has certain qualities similar to that of a bolt, it is more appropriately 
classified as a stud. The Court in Gorman reviewed several definitions of 
stud, among them: 

Knight’s American Mechanical Dictionary (1876): 

Stud. 1 (machinery.) A boss or protuberance designed to hold an 
attached object in place. 
* ok * * * * * 
4. Anail with a large head 


5. (Nautical.) A cast-iron brace across the minor diameter 
of a cable link, to prevent collapse. 
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Chambers Technical Dictionary (1953): 


* * * * * * * 


Stud. (Eng.) A shank, or headless bolt, generally screwed from 
both ends and plain in the middle. It is permanently screwed into 
one piece, to which another is then secured by a nut. 

* * * * * * * 


Funk & Wagnall’s New Standard Dictionary of the English Language 
(1942): 

Stud, n. 1. * * * 2. Aknob, round-headed nail, or other object form- 
ing a small protuberant ornament. (1) An ornamental button warn 
in a shirt-front or cuff. (2) a round-top nut for a stud-bolt. (3) * * * 
(4) A Hobnail. 

Webster’s New International Dictionary (1948): 
Stud.,7n. * * *1.* * * 2. A projecting knob, rod, pin, or the like; esp., 
a kind of nail with a large head, used chiefly for ornament; * * *3.A 
detachable buttonlike device, made in various forms, to be inserted 
through one or more buttonholes or eyelets and serve as a fastener, 
for ornament, etc. 


Gorman, at 38-39. The Gorman Court concluded that the horseshoe 
stud, while not specifically provided for, was close enough to a hobnail 
that it fit with the multifaceted definition of “stud.” In other words, the 
horseshoe stud was merely another form of the eo nomine tariff term 
“stud.” The Court held that “in view of the broad application of the defi- 
nitions of the noun “stud” to articles of wood, as well as of metal having 
multifarious uses, we are impelled to adopt the definition of the term 
“stud” which most aptly fits the subject merchandise.” Jd. at 40. Like- 
wise, whereas advances in technology and application are inevitable, 
the fasteners here remain more appropriately associated with the tariff 
term “stud” than with the term “bolt.” 

The parties have supplied further more recent dictionary definitions 
in support of their contentions regarding the original meaning of the 
tariff terms “bolt” and “stud.” Plaintiff offers the following: 


Webster’s New International Dictionary (2d ed. 1950): 


bolt (bolt), n. * * * 5. A pin or rod, esp. of steel, to fasten or hold 
something in place, often having a head at one end and a screw 
thread cut upon the other end. 

Bolts are given various names according to: (1) the general shape 
of the head, as square-head, slotted, T-eye, ring, etc. (2) the mode of 
securing, as expansion, tap, fox, key, etc. (3) the use or application, 
as carriage, coupling, elevator, hanger, track, stud, stove, etc. * * * 
(emphasis supplied by plaintiff). 

Webster’s Third New International Dictionary (1966): 

“bolt”, n. * * * 6: a rod or heavy pin (as one made of steel) de- 
signed to fasten two or more objects (as metal plates) together or to 
hold one or more objects in place, often having a head at one end and 
a screw thread cut upon the other end and being usu. secured by a 
nut or by riveting. 
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Funk & Wagnall’s New Standard Dictionary of the English Language 
(1952): 
bolt, n. * * * 2. A pin or rod used for holding anything in its place, 
and often having a permanent head at one end. 
* * * * * * * 


Various bolts are named (1) from their use; as bridge-bolt (a riv- 
et), fender-b., holding-down b., stove-b., tire-bolt, etc.; (2) from 
their construction, as double-ended bolt (having threads at both 
ends), double-headed b., eye-b., (having an eye) fang-b. (having pro- 
jections or teeth to prevent its moving while the nut is being 
screwed up), hook-b., round-headed-b., screw-b.; (3) from their 
method of adjustment, as dormant-b. (concealed in a mortise and 
— by a key or knob), flush-b. (emphasis supplied by plain- 
tiff). 


Defendant points out that the very general purpose dictionaries upon 
which plaintiff relies to define a stud as a “bolt” include “stud-bolt” as 
an example of a “stud.” Defendant’s citations include the following: 


Webster’s Third New International Dictionary (1961): 


Stud * * * 4: any of various infixed pieces (as a rod or in) projecting 
from a machine and serving chiefly as a support or axis: as a: a short 
live spindle or mandrel (as in the change gear for a screw cutting 
lather) b: stud-bolt c: a metal piece in a timepiece * * * 


At the very least, at the time of the enactment of the tariff schedules, 
the general purpose dictionaries teach that there is some overlap be- 
tween their definitions of bolts and studs. Both bolt and stud are broad 
terms, with dozens of permutations of form and application. It is for this 
reason that the Court places greater emphasis on the preponderance of 
technical sources which define “stud” as a headless threaded rod.6 For 
example, defendant provided the following definitions from technical 
sources: 


Stud —a threaded fastener without a head, with threads on one end 
or both ends, or threaded full length (ASME Boiler and Pressure 
Vessal Code, An American National Standard sponsored by the 
American Society of Mechanical Engineers) Defendant’s Exh. F, 
p.608; 

Stud: A stud is a cylindrical rod of moderate length, threaded on 
either one or both ends or throughout its entire length (American 
Standard Glossary of Terms for Mechanical Fasteners, ASA B18.12 
-1962, published by The American Society of Mechanical Engi- 
neers (1962) Defendant’s Exh. K, § 4.1, p. 41); 

Continuous Thread Stud: This stud is threaded for its entire length 
with conventional threads for the assembly of nuts on both ends. It 
is a variation of the 4.5.1. Double End Stud (clamping type). it is 


6 As defendant points out, in technical fields the courts usually place greater reliance on technical publications that 
define the item more specifically to the actual circumstances of its use than on general purpose dictionaries in reaching 
a decision. See e.g., Brown Boveri Corp. v. United States, 58 CCPA 19,23, C.A.D. 870 (1966) (switchgear); United States 
v. Spiegel Bros. Corp., 51 CCPA 69, 73, C.A.D. 839 (1964) (pliers). 
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also known in some industries as “bolt-studs.” (American Standard 
Glossary of Terms for Mechanical Fasteners, ASA B18.12 1962, 
published by the American Society of Mechanical Engineers (1962). 
Defendant’s Exh. K, § 4.4, p. 42); and finally the McGraw-Hill defi- 
nition discussed above: 

Stud * * * 2. A short rod or bolt threaded at both ends without a 
head. McGraw-Hill Dictionary of Scientific and Technical Terms 
(8rd. ed. 1984). Defendant’s Exh. L, p. 1571. 


Defendant notes that the ASME Glossary was published “before or at 
least contemporaneously with, the enactment of the TSUS in 1962.” De- 
fendant’s Brief at 11 n.4. This Court (formerly the Customs Court) has 
relied on the ASME Glossary as an “authoritative technical source” in 
finding that an imported fastener was a rivet. See Defendant’s Brief at 
11, citing Avdel Corp. v. United States, 73 Cust. Ct. 200, 204, C.D. 4575 
(1974). Indeed plaintiff has relied on the ASME as well in this case. 
Plaintiff's Brief at 3, 22. 

Defendant offers further evidence of the pervasive industry under- 
standing that a stud bolt is a stud rather than a bolt by demonstrating 
the consistent usage in the less technical, more popular scientific litera- 
ture: 


The name “stud bolt” is often applied to a stud as a through fastener 
with a put on each end. Although studs are not standardized, they 
can be made from ready-made threaded rods or cut with a die. 


Robert Scharff, How to Fasten Anything 51 (1980). 
Defendant concludes from the foregoing definitions that: 


Inasmuch as the imported fastener is a cylindrical rod threaded end 
to end without a head and, when used, is first assembled with nuts 
on both ends, it plainly satisfies the definitions of a stud set forth 
above. Moreover, the imported fasteners are identical to a continu- 
ous thread stud, which is defined in the American Standard Glos- 
sary of Terms for Mechanical Fasteners [ ] and is shown in a 
drawing of that term on page 42 of [Defendant’s Exh. K]. 


Defendant’s Brief at 11. 

Plaintiff, in an effort to establish that the common meaning of the tar- 
iff terms controls, recalls this Court’s holding that “[i]t is well estab- 
lished that where the scientific meaning of a tariff term differs from the 
term’s common or commercial meaning, the term is not to be construed 
according to the scientific meaning, absent a contrary intent by Con- 
gress in using the term.” Alexandria International, Inc. v. United States, 
13 CIT 689, 692 (1989). However, as discussed above, the nomenclature 
in the older and general purpose dictionaries is not consistent, either to 
the “common” or “commercial” meaning of the terms “bolt” and “stud.” 
It is therefore necessary in this case to consult the “scientific” sources if 
the Court is to assess the accuracy of the present classification, while 
preserving any relation to how the fasteners are actually referred to or 
used. 
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Finally, defendant asserts that even if the Court finds that the fasten- 
er is also a bolt, it must be classified as a stud because the tariff provi- 
sions for studs are more specific than those for bolts and carry a higher 
rate of duty. The Court recognizes the long standing principle that when 
an article is described in two or more tariff provisions, it should be classi- 
fied under the provision which describes it most specifically. A.N. Derin- 
ger, Inc. v. United States, 10 CIT 577, 580 (1986), citing W. & J. Sloane, 
Inc. v. United States, 76 Cust. Ct. 62, 69, C.D. 4636, 408 F. Supp. 1392, 
1397 (1976). In this case, the provision which most specifically describes 
the imported merchandise is item 646.57, TSUS, and 7318.15.50 
HTSUS, referring to “studs.” Moreover, the designation of an article, eo 
nomine, must prevail over words of a general description which might 
otherwise include the article specially designated. W. & J. Sloane, Inc. v. 
United States, 76 Cust. Ct. 62, 69, C.D. 4636, 408 F. Supp. 1392, 1397 
(1976), Citing Chew Hing Lung v. Wise, 176 U.S. 156, 160, 20 S.Ct. 320, 
322, 44 L.Ed. 412, 414 (1900). 

Jarvis Clarke teaches that “[t]he importer * * * has the burden of es- 
tablishing that the government’s classification is wrong. Ordinarily, it 
will be difficult to meet this burden of proof without proposing a better 
classification.” 733 F.2d at 878. Here, plaintiff at best has made a 
colorable argument that the fasteners in this case could have been clas- 
sified as “bolts.” Plaintiff, however, has not met its burden of proving 
that the government was incorrect in classifying the fasteners as 
“studs.” 

In conclusion, the Court is satisfied that defendant’s classification of 
the fasteners in this case as studs under item 646.57, TSUS, or heading 
7318.15.50, HTSUS, was correct. The evidence and testimony pre- 
sented at trial, as well as the lexicographic sources and previous judicial 
guidance compel the conclusion that the tariff term “stud” is not as lim- 
ited as plaintiff believes. Moreover, while the fastener at issue does have 
some characteristics of a bolt, it is plainly defined, known, bought and 
sold, and referred to in the industry as a “stud” or a “stud-bolt,” and only 
in isolated instances as a “bolt-stud.” The fastener is even more rarely 
referred to as a “bolt,” according to the witnesses at trial, including the 
employees of plaintiff S.I. Stud. 

The Customs Service is entitled to the benefit of the usual presump- 
tion of correctness. The evidence in this case, when carefully weighed, 
lends considerably more support to the collector than to plaintiff There- 
fore, plaintiff has not overcome the presumption of correctness in Cus- 
toms classification; nor has it presented a more suitable alternative. 
Likewise, since the Customs classification of the finished product deter- 
mines the classification of the unfinished rod, the Customs classifica- 
tion of the latter was also correct. Accordingly, judgment shall be 
entered for defendant and the action is hereby dismissed. 
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